COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO
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7209 JULER AVENUE
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C/O PHILIP D. OPPENHEIMER, DRES.
7209 JULER AVENUE

CINCINNATI, OHIO 45243

o

L]

»e

PLAINTIFFS
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CITY OF MADEIRA COMPLAINT
A MUNICIPAL CORPORATION; H

RICHARD SBTAUBACH, MAYOR,

AND THOMA3 MOELLER, CITY MANAGER
7141 MIAMI AVENUE

MADEIRA, OHIO 45243

2a o

AND

- QLEQ J. HOSBROOK

6940 SBTIEGLER LANE
. CINCINNATI, OHIO 45243
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DEFENDANTS

COUNT I

: & At all times material the plaintiff, Philip D. Oppenheimer,
hereinafter referred to as Oppenheimer, wag, and still is, a
- eitizen and taxpayer of the City of Madeira, Ohio.

- Oppenheimer files herewith, a bond as security for costs as
required by §733.59, of the Ohio Revise Code.

3. Oppenheimer, on September 15, 1993 filed a written request on
Robert P. Malldy, solicitor/director of law City of Madeira of

Ohio, in accordance with §733.59 of the Ohio Revised Code, to bring



an action relating to the matters alldged in this complaint, but he

haz failed to comply with guch request and to bring the

action. A copy of the written request is attached as Exhibit "A".
are 4. Plaintiff is informed and believes that the City of Madeira,

hereinafter referred to as noity", intends to raze the structure

commonly referred to as the Hosbrook House, which is located on the
property described in the attached Exhibit "B", hereinafter
referred to as "the property".

5. The action alleged in paragraph 4, above, iz illegal in that

jt is in contravention of Madeira Ordinance 90-42, passed May 21,

1990, which requires the city to consider the historical aspects of
maintaining and improving the property as a condition of ownership

of thé property. To the beet of my knowledge ordinance 90-24 has

“hot béen repealed. A copy of Ordinance 90-24 is attached as Exhibit
ngw, COUNT II
L Oppenheimer,incorporates by reference the allegations

vf@dntaihed in paragraphs 1 through & above as if fully rewritten

herein.

{f 7. on April 9, 1990 defendant Cleo J. Hosbrook executed and
delivered to City a general. warranty deed transferring the property
to City. The deed is recorded at book 5289 page 917 in the

Hamilton County, Ohio Recorder's office.

8. Both defendants intended the property transferred to be
maintained and improved by City as a condition of ownership,
hereinafter referred to as the "covenant".

%%? 9. py reason of the absence of the covenant reguiring the city to
E

improve and maintain the property, the deed does not express the

TS = = I=d

1

- T —d3E



Y

intent of the parties to the deed.

ﬁ‘”"lq. The mistake in failing to include the covenant was mutual.

11. The failure of the parties to include the covenant was
discovered upon the passage of time.
12. Oppenheiner has demanded both defendants to make a correction
in the mistake and both defendants have failed or refused to do so.
WHEREFORE, Oppenheimer demands judgment:
First, that the cCity of Madeira, Ohio and Thomas Moeller, City
Manager of the City of Madeira, Ohio, be restrained from
contracting with any party to raze the Hosbrook House in
contravention the ordinances, laws, obligations and contracts of
Madeira, Ohio;
Second, that the City of Madeira, Ohio be compelled to fulfill the
obligations undertaken in Ordinance 90-24;
Third, for an order reforming the deed between the defendants to
CQIIECtlY reflect the intent of the parties at the time of the
tfansfer;
Fourth, for reasonable attorney fees and costs of this action; and
Fifth, for such other legal and eguitable relief to which the
plaintiff, Oppenheimer, is entitled.

COUNT IIX
12. Plaintiff, Madeira Historical Seociety, Inc., hereinafter
referred to as "Society," incorporates by reference the allegations
contained in paragraphs 1 through 12 above as if fully rewritten
herein.
13. Society, is an Ohlo corporation formed, for among other

purposes, +to bring about the acquisition, preservation or
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restoration of historic buildings in the City of Madeira, Ohio.
14. Society, is a tenant of City and has been gince on or about
June 1989. Society stores various items of historical significance
in the Hosbrook House.

15. Society's rights as a tenant, the historic Hosbrook House and
various items of historic significance will be irreparable injured
if the City is permitted to raze the Hosbrook House.

16. The damages which Society will sustain cannot fully be
compensated for by money, and Society has no adequate remedy at
law.

WHEREFORE, Society demands judgnment:

First, restraining and enjoining city perpetually and during the
continuance of this action from razing the Hosbrook House; and
Becond, for an order reforming the deed between the defendants to
correctly reflect the intent of the parties at the time of the

transfer.

George M. Parker (004664)
Trial Attorney for Plaintiffs
400 TechneCenter bDrive
Suite 410
Milford, Ohioc 45150
(513) 831-3373
State of Ohio )
55:
County of Hamilton )

Philip D. Oppenheimer, being duly sworn, deposes and says that he
resides at 7209 Juler Avenue, Cincinnati, Ohio 45243 (Madeira),
that he is the plaintiff and is the President of the Madeira
Historical Society, Inc. and that he has read the foregoing
complaint and knows the contents and that they are true of his own
knowledge except as to the matters stated to be aileged on

information and belief, and as to those matters he believes them to
be true.

Philip D. Oppenhelmer

i
I
0
-

= | EEeE—3 T —4A3=



”igWorn'to before me and subscribed to in my presence this
v 'day of » 1993, by the Philip D. Oppenheimer,

Notary Public

\,

? Please cause a copy of the foregoing to be served upon the

INSTRUCTIONS TO THE CLERK

defendants at the addresses listéd above.

George M. Parker (004664)
Trial Attorney for Plaintiffs

civil\oppenhei\conm
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Exhibit "A"
September 15, 1993

7209 Juler Avenue
Cincinnati, Ohio 45243

Mr. Robert P. Malloy, Esqg.

Wood & Lamping

2500 Cincinnati Commerce Center
600 Vine Street

Cincinnati, Ohio 45202-2409

Rae: City of Madeira and the Hosbrook property
Dear Mr. Malloy:

Thie letter is being written to you in your capacity as
solicitor/director of law of the City of Madeira. I anm writing to
request that you make an application to the Court of Common Pleas
of Hamilton County, Ohio requesting the court to restrain the City
of Madeira from executing a contract in contravention of Maderia
Ordinance 90-42. Upon information and belief, it is my
understanding that the city of Madeira is intending to raze the
Hosbrook House which was given to the e¢ity and which the city
accepted under the condition that it would maintain and improve the
property.

In addition to seeking an injunction prohibiting the City of
Madeira from entering into an agreement to raze the Hosbrook House,
T also ask you to regquest Cleo J. Hosbrook to reform the deed in
which she donated her property to the city of Madeira and for this
reformed deed to be delivered to you by the time stated below, Ms.
Hosbrook signed the deed on or about April 9th of 1990, (the
property referred to as the Hosbrook House). 1In that regard, I am
asking you, along with the applications stated above, to file suit
demanding the reformation of the deed given by Ms. Hosbrook so that
the original intent of the parties is expressed on the reformed
deed,

It would be an abuse of the corporate power for the current council
of the City of Madeira to contract to raze the Hosbrook House when
the clear intent of the parties to the gift of the Hosbrook
property was for the property to be maintained and improved by the
City of Madeira.

Unless you file the application prior to 9:00 a.m. on September 16,
1993, I will file the appropriate application in my own name on
behalf of the City of Madeira.

I look forward teo your anticipated timely response and assistance.

Sincerely,

Mr. Doug Oppenheimer
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-/ ’ PR o g
N ORDINANCE 90- 42 Fxhibit O

\ ACCEEPTING RBAL ESTATE LOCATED ON THE EBST SIDE
OF MTAMI AVERUE

WHEREAS, The clty of Madeira has heen affer g
red certain xe 4
estate Jdescribed in Section 1 below as 2 glfe to the City, and; ?

o WHEREAS, The city is undexrtaking certalin historical
pzusa:v&tion of the aref&y

NOW THEREFORE, BE T QRDAINED thats=

section 13 ¢he city of Madaira does pereby accopt the

e R

following property:

gituate 18 Moore and Hogbrook's gupdivision i saction 6,

Town 4, Fractienal Range 2, Miami purchasa, »nd hounded as

followWs, to-wits peginning at 2 point in tha centex of Miami

wf (£ormarly Moore) Avenne oné hupdred and forty-aix and
three—fourths {(146.75) faet souitl of the center of Laurel
Avenue; thence sast two hundred and saventy-four and ona-half
(274.50) feet, BWOYe or less, to the east 1ipne of Lot No. 9}
thaence south on the east 1ine of Lot g and Lot 18 sixty (60)
feat to 2 point; thence westwardly parallel with ILauxel
Avenue two pundrad and eavepby-foul and opna-half {274.50)
foal to the center 1ine of Mieml Avenue; thence porth in the
center line of Miami Avenus® plxty (60) feet to the place of
baginninge peing paris of Lots No. g and 18 of Madalra 238
1aid out bY Vogre and goshrook, & plat of which is racorded
in plat povk 3, Fage 231, gami lton County Records; spbject to
all legal highways.

gubject to any and all easenante andq;estrictions of record.

paing tha &ole propexty conveyed to the Donox—Grantor horein
by s netrunents recorded in Dapd Boeok a36, Peqge g7, and in
Peed pook 2934, Tage 165, of the Hamilton Oounty e Ohio,

-t gection Z. 1n scceptance of the property, the Cit¥ will
copsider the higtorical anapects of maintaining and improving said

property in that vagaxd.

ggggiggmga This Ordinance shall take effect at the

enrliest date =1lowed by laws

passed this _. 218 day of May o

e
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- _Exhibit "B" /6%?"

pResie

'é Ser. 62/27“' M&l No. 525,"3"57 W 58' [oay: 9 ;
GENERAT, WIARRARTY DEVD
ALY, ¥FX BY TESE IREEENTS:

t OLED J. GO0, wwarried, herein called the “Donor-Grantoc®, in
ideration of her affaction for the community known zs the “City of
: ira,” does hereby give, grant and convey to the CITY OF MADEIRA, a
= h mnicipal oo ation under tha lma of Ohio, its sucosseors and
azsigns, herein called the “(onee-Grantee,® whoee address is 7141 Miami
Avenue, Madeira, Chio 45243, al)l of the Donov-Grantor's interest in ’
the following described veal estate: i

= Situste in Moore and Hosbrook's Subdiviaion in Section 6,

Town 4, Practions) Range 2, Mismi Purchase, and bourdad as 4

L(} follows, to-wit: Beginning at a polnt ln the center of Hismi :
t
[b\l

1

(formarly Moore) Avence one hundred and forty-8ix and three—
fourths (146.75) feet south of the cemter of Laurel Avenues
thence east two hundred and geventy-four and one-half
{274.50) feet, more or less, to the east line of Lot No. 97
therws scuth on the east line of Lot 9 and Iot 18 sixty (60)
fest to a point; thonce westwardly parallel with Laurel
Avemee two hundred and peventy-four and one-half (274.50)
fest to the center line of Mimai Avenue; thenom north in the
center 1ine of Mimi Averuwe slxty (60) feat to the place of
beginning, being parts of Iote No. 5 and 18 of Madelra as
1aid out by Moore and Bosbrock, a plat of uhich is recorded
in Plat Bock 3, Page 231, Hamiiton County Records, subject to

all legal highways. ’
Subject to any and all eassments and restrictiona of record.

! : ; Feing the same property conveyed to the Donoc-Grantor herein by
¥ ; inptruments recorded in Deed Book 2036, Page 597, and in Deed Book
' ; 2534. P* 385, of the Hamilton mty, (hiﬁ, Recorda.

o
Togethid with all the Estate, Title and Interest of the eaid Donor-
Grantck; either in Law or llﬁnity. of, in and to said premisen; together
with tha peivileges sppurtensnces to the snme belonging, and
: : all the rents, issues and profita thereof; TO HAVE ARD TO HOLD the sams
i - to ii:hecmly proper use of the said Dones-Grantee, its sucvessors and

D

AR TRANS

~s

-

1.06%

And thé - Donor-Grantor, for herself and for her heirs, smpocessors apd
‘ asaignlsy executors and administrators, doss hereby OOVENANT withcthe
P #83id Donee-Grantea, its successors and assigns, that ahe is the true

r A &nd lawBiul owner of the sald peemises and has full power to convey. the 1
' gpma and that the title so ouwepsd is (XEAR, PREE AND DRENCOMBERED; i

MD FSTIER, That she DOES WARRANT AND WILL DEFEND the smee against“H11 .
claim or claims, of all persons whomeceverp except .the taxes gnd 2
Essesesents due and payable in June, 1920, and theresafter uhichrbhe t
Donse-Grantes harein agrees to pay. o - .. ]
E o e :

7, 3

: i

IR WITNESS
st her hand this day of
Lord emé thousand rine ed { TYPE DEED

WHEREDP, paid CTED J. BOSEROCK, uw*
7
Doc . %
3 02:54:04PK § 10.00
917 F H2 254

A~y

. ¥ F0-&41
FILEDz 05/23/
Cy 928

‘ 4 am;f acknowledged in the

STRIE/OF CHIO, COWNTY OF ; 55: The foregolng instruent wasg

schnduledgid before ne this of A,
(1) J. EOERROOK, mmtied.i" d

iR
o0
4

B This instnment was prepared by ¥Wood & Lasping,
o : o JUHN W, HUDSON, Atiorsey st Law 3
2 B Gambad § Comolores ol e, STONY RE. Comigtnd Notery Pubik, Sutd of Obla s 4
I gl e g ol g S1OA ) A . My eomspvionion bes on axplretion deds i B
. Boction 147.98 R . Je

Boen umm:.»nmv,».,_!' : 5 Jawebea T4 48 B
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WHLIAM &, PrCE

Geoxge M. Parker

40Q Technecontar Drive
Suite 410

Milford, Ohiq 45150

Re: Madeira =~ Hosbrook House
Dear Mr. Parker:

Since my original response to Mr. Doug Oppenheimex’s letter of
September 15, 1993 regarding the above matter, I have been notified
that you are representing Mr. Oppenheimer and therefore my
supplemental response is directed to yow. As indicated in this
earlier letter, I was researching and reviewing the issues relevant
to the City’s authority to diemantle the Hosbrook House.

Preliminary to presenting the issuds found thus far, it i=
appropriate to adviee you that it has beeh confirmed that the cost
of the demolition of t%@ Hosbrook House wbuld exceed the $5,000,00
figure and therefore it is mandatory under the Charter of the City
of Madeira for the bid proceas to occur. Inasmuch as additional
work still needs to be done to prepare specifications for the bids,
it is clear that the City Council will not be in a position to
consider accepting bids at this next Council meeting, Monday night.
Therefore, the urgency in your filing ap immediate legal action
appears lessened. Of course, that final decision 1s yours,

In my evaluation of these issues, it is clear that we are
dealing with several areas of the law that require recognition of
certain formalities as well as the application of unique facets of
the lJaw. Both real estate and municipal law require written
doc¢umentation and little weight is givend to unwritten intent or
action by those who are not authorized with the authority to act.
Another aspect is also involved in yout threatened litigation,
That is the separation of powers and the rveservation of reasonable
discretion to a legislative branch of tha government .,

Zza "~ d =1 aTtT 1as ESs—2AL T -—d3Is
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Ceoxge M. Parker
September 17, 1993
Page 2

Using the foregoing to distill the relevant facts, the
following elements appear relevant. As part of her estate plan
Cleo Hosbrook made a gift to the City pf Madeira of certain real

g > estate known as the Hosbrook House. Her attorney prepared the deed
; to the City of Madeira which contained no restrictions nor any
reversionary clause. Title was cEnveyed free, clear and

unencumbsred. The City did provide an appralsal of the property to
the attorney of Ms. Hosbrook for purposes of her estate plan. The
City accepted the conveyance by Ordipance which contained the
following: "In acceptance of the propefty, the City will consider
the historical aspects of maintaining and improving sald property
in that regard."

No where in those documents, the #deed and the Ordinance, is
this property reserved to any parti¢ular historical purpose.
R Obvicusly, the grantor was in the unique position of explicitly
R gotting forth in the deed any restrictjons that were intended to
AR run with the land, None were included. One muet consider the
R posgibility that if such a restriction were to be placed in the
A deed, it would reduce the appraised value of the property
significantly and may have therefore négatively impacted the tax
strategies being employed on behalf of Ms. Hosbrook. But the fact
remains that no restrictions were placzﬁjin_;ha deed and it would
appear that the Doctrine of Marger uld ‘limit discussion of
restrictions to those actually set forth in the deed.

Even if there had been restrictionsa included in the deed, the
case law in the State of Ohio has held that a municipsl corporation
is npot bound by any restrictive covenahts in such deed that may
have been imposed upon the land by a predecessor in title even
though it js a covenant running with th¢ land soc long as the land
ig devoted to public use. Therefore, phould the City determine
that such property is best sulted for park purposes or a parkin
lJot or any other public use, which useg may be inconsistent wit
the maintenance and imprgvement of the hguse, the Clty may elect to
do Bo. Doapn v. Cleveland Shortline Railway, 92 Ohio St., 461, 1In
addition, the City always has the inhekent right to dispose the
property which it determines is no lojger needed for municipal
purposes. Such a decision {s a distindtively legislative one in
which a great deal of discretion is vested with the City Council.
In considering Ordinance 90-42, {t is c¢clpar that the City has only
adopted the concept that the historical aspects would be considered
when making decisions regarding maintengnce ox improvement of the
property. However, this must only be considered ona factoxr in
addition to other elements normally considered by a City Council in
reaching a decision. Nothing in Ordinance 90-42 obligates the City
to preserve the building for historical grrposea 1f othay factors,
consistent with the public health, safety and welfare of the

Fa " d 8:E=BT. i1Las TSE —2 T —d43s
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George M. Parker
September 17, 1993
Page 3

- Community, provide reasons to do otherwise. Similarly, nothing in
R the Oxdinance restricts the City's right to transfer the property.

B Presently, the City Council has directed the City Manager to
e preparxe specifications and obtain bids for the demolition of the
Hosbrook Housa, No Oxdinance has bgen presented to Council
authorizing a contract ba entered into for that purpose. 1In fpct,
the City Manager has authority to secure such bids with or without
the direction of Council. Furthermore, based on the above
discussions, it would be premature and futile for me to seek to
obtain an injunction against legislative debate and Council’s mere
congideration of such a mattexr. The only proper time to avaluate
whether injunctive action is appropriate is after the City Council
has adopted an Ordinance or Resolution which can then be reviewed
to determine its reasonableness and validity.

If the City Council were to consgider adopting legislation to
remove the structure in question, the legislation would be reviewed
by the Solicitor for the following:

1. Did Council consider whother the building was needed for
municipal purposes? If Council determines that it is not
neaded for municipal purposes then that “threshold issua is
resolvad,

2. Were the proper public bidding requirements followad with
respact to advertigement, selection, ete,? As I indicated to
You in our phone conversation, there is absolutely no reason
to believe that the City of Madeira would not adhere
rigorously to {ts bidding requirgments. Mr. Moeller has
informed me that he has confirmed that such a demolition of
the Hosbrook House would be in excess of $5,000.00 and that
there will be a need for detailed ppacifications because of
the asbestos located 4n the house, Therefore, as of the
writing of this letter, it is imposesible for Council to be
ready to consider any bid for the demolition of the Hosbxook
House by jits Monday Council Meeting,

building in reaching a decision to remove {t?  However,

1 {8 obligated to consider other factors also, These
factors would include costs, safety, aesthetics, other yses
(e.g9. a park or parking lot) and any other factors that may be
releavant to the health, safety and welfare of the community.
No single factor would be dispositive. A great deal of

B, '*““itudﬂwmggt ba g{xen£Fo<}he legiplative discretion inhexent:
iy TR Ak ind.
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Goorge M. Parker
Saptember 17, 1993
Page 3

. Community, provide reasons to do otherwise. Similarly, nothing in
. the Oxdinance restricts the City's right to transfer the property.

¥ Presently, the City Council has directed the City Manager to
e prépare specifications and obtain bids for the demolition of the

K Hosbrook Housa, No Ordinance has bgen presented to Council
authorizing a contract be entered into for that purpose. In fpct,
the City Manager has authority to secure such bids with or without
the direction of Council. Furthermgre, based on the above
discussions, it would be premature and futile for me to seek to
obtain an injunction against legislative debate and Council’s mere
consideration of such a matter, The only proper time to avaluate
whether injunctive action ig appropriate is after the City Council
has adopted an Ordinance or Resolution which can then be reviewad
to determine its reasonableness and validity.

If the City Council were to congider adopting legislation to
remove the structure in question, the legislation would be reviewed
by the Solicitor for tha following:

1.  Did Council congider whother the building was needed for
nunicipal purposesa? If Council dotermines that it is not
neoded for municipal purposes then that “threshold issua is
regolvad,

2. Were the proper public bidding requirements followad with
ragpact to advertisement, seloction, ete,? As I indicated to
You in our phone conversation, there is absolutely no reason
to believe that the City of Madeira would not adhereae
rigorouary to its bidding requirgments. Mr. Moaller has
informed me that he has confirmed that such a demolition of
the Hosbrook House would be in excess of $5,000.00 and that
there will be a need for detailed ppecifications becauss of
the asbestos located .in the house. Therefore, as of the
writing of this letter, it is impossible for Council to be
ready to consider any bid for the demolition of the Hosbrook
' House by its Monday Council Meeting,

3. Did Council consider any hiptorical aspects of the
building in reaching a decision to remove {t? However,

relevant to the health, safety and welfare of the community.
No single factor would be dispositive. A great deal of
.xntltudﬁmmggﬁ be given gp(rhe legislative discretion inherent

[
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Goorge M, Parker
September 17, 1993
Fage 4

If such legimlation conforms to the above criteria and no

other impediments exist, then

anyone to finitiate legal action to enjoin the exetution of tha
contract, You have raised an additional issue that ig separate and

apart from the City's apthorit
Hosbrook House. fhat ig the

storing cextain property within the Hosbrook Houge. Obviously, the
City will not act irresponsibly with re;pect to that property but

that isg a feparate isgue from the Cit

remove the Hosbrook House.

‘s ultimate authority to

the City from using the property for soma other type of public
purpose. Furthermore, such a rastriction might have a sexious
negative impact with respect to tax plannpng Previously utilized by

M2, Hosbrook.

Finally, You and you clie
office Yeeterday and requested

nt, Doug Oppenheimer, appeared at my
an opportunity to,fpeak with me., As

a result of that meeting I am conveying to Council by a copy of
this letter, Your request that a moratofium on the damolition of
the Hosbrook Hose for some 60 days be adopted by City Council. TIf
80 adopted, you have indicated that you. would not proceed on the
legal action which You are othexwise prepmred to take. The purpose

of the moratorium ‘would be t
explore the issues together,

O pormit all interested parties to
As I stated to you at the maatinf, I
aveae

leave the burden to You to explain to Qouncil while You bel
such a mogatorium would be productive anyl effective, However, we
are in agreement that guch a moratorium might defer and could avoid

commencement of litigation which you

otherwise intend to take on this matter, I expect that Council
will address this matter on Monday evening.

1

RPM: 1Lk
Cecd  Tom Moeller
Council Members

_____________________________________________ s

Very truly yours,

23y Loy

Robé&f P. Rallo

1
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